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Paul Fruitman

Why we can’t trust witnesses

“

T he most fascinating witnesses are those I call “credible 
fabricators.” They confidently recount their recollec-
tions, although it is clear that those recollections do not 

match the documentary record. 
In another time, we simply called these witnesses “liars,” even 

sociopaths. However, with the benefit of recent research into hu-
man psychology, it is just as likely that these witnesses are tell-
ing the truth – as they observed and remember it. 

It turns out the human mind has serious deficiencies. We do 
not think clearly, and we have questionable observational skills 
and poorer memories. Yet we think our memories and powers 
of observation range from great to fantastic.1

This reality has profound implications for our common law, 
which is grounded in and depends heavily on witness testimony. 

We require facts be proven through witnesses, and witness cred-
ibility weighs heavily in judges’ reasons. Our system trusts that 
witnesses who testify credibly and confidently are telling the 
truth. It appears that trust is misplaced. 

However, this realization coincides with an explosion of hard 
data – email, social media and cellphone cameras – that more 
accurately capture every moment of our lives. The future devel-
opment of the common law will likely depend more on data than 
witness testimony, as technology improves and we face growing 
evidence of our limited cognitive abilities.

W e have bad memories, including of things we 
“remember” well 
Scholars have been challenging the accuracy of witness 
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memory for nearly a century.2 They have shown our memories to be 
amalgams of things that actually happened and details we invent to 
make those events conform to our views of the world and ourselves. 

Until recently, however, it was believed that we could comfort-
ably rely on so-called “flashbulb memories,” those that leave an 
indelible imprint on our minds such that we “remember them 
like they were yesterday.”3 It turns out that even our most vivid 
memories are not especially accurate despite our subjective belief 
in them.4 Studies of memories of the 9/11 attacks and Michael Jack-
son’s death, among other events, show that “flashbulb” memo-
ries decline over time just as other memories do.5 

In addition, we are susceptible to creating flashbulb memories of 
events that never really happened to us. It is apparently easy to implant 
false memories through suggestion and the use of photographs.6

Why do we place so much trust in these inaccurate (and perhaps 
untrue) flashbulb memories? One theory is that the emotional nature 
of flashbulb memories breeds false confidence in them. What we fail 
to appreciate is that the brainpower used to capture these memories 
so vividly comes at the expense of processing their peripheral de-
tails.7 We clearly remember seeing the twin towers fall but might mis-
remember where we were when we heard of the attacks.

This tendency to misremember provides an explanation for wit-
nesses who appear credible but whose testimony does not fit with the 
documentary record. I have had this experience with witnesses on 
several occasions. My instinct was to think these witnesses were ly-
ing, and some of them likely were. However, some probably believed 
what they were saying – which explains their apparent credibility – 

even though their memories had failed them.
As Hollywood producer Robert Evans (The Godfather, Chinatown) 

said, “There are three sides to every story: your side, my side, and the 
truth. And no one is lying. Memories shared serve each differently.”8

W e miss what is right in front of us 
Not only do we have suspect memories of events we 
witness, our initial observations of these events are 

also questionable. A great example is “Gorillas in our midst,” per-
haps the most famous study in modern psychology. The study 
asked participants to watch a short video of people passing around 
a basketball and to count the number of passes. In the middle of 
the video, a woman in a gorilla suit walks from the right of the 
screen, pounds on her chest and walks off. Amazingly, 50 percent of 
participants failed to notice the gorilla.9

A 2000 study of changing scenes in videos and in real life pro-
duced similar results. The video scenes featured changes to actors 
and dinner plate colours in a restaurant scene. The real life scene 
involved a pedestrian asking for directions, interrupted by two 
people walking by carrying a door. During the interruption, the 
actor playing the pedestrian changed into a different person. An av-
erage of 83 percent of participants across the experiments predicted 
they would notice the changes. Only 11 percent did.10 

The authors of the original gorilla study, Christopher Chabris 
and Daniel Simons, argue that our recognition failures are due 
to the limited processing power of the human brain and our con-
sequent tendency to view life through a series of mental models. 

However, the research on flashbulb memories shows that the confident 
witness is no more likely than the hesitant one to be telling the truth. 

O bjective data can compensate for human frailties 
Among the modern advocates’ chief complaint is being 
“drowned in data.” We claim the ubiquity of email, for 

example, has made the discovery process overwhelming. Howev-
er, such data can compensate for our poor memories and observation-
al skills. Data are objective and do not miss gorillas or misremember. 

The most obvious example of data’s superiority over witness tes-
timony is the use of DNA evidence to exonerate the wrongly con-
victed. Eyewitness testimony engages all the pitfalls listed above. 
Crimes involve unexpected events that do not engage our typical 
mental models. Because of their traumatic nature, crimes also tend 
to generate flashbulb memories, which are inaccurate but imbue 
the witness with confidence owing to their vividness. Not coinci-
dentally, false witness identifications account for fully 70 percent of 
wrongful convictions overturned as a result of DNA testing.15

In the same way, contemporaneous documents more accurately 
reflect what really happened than does the testimony of witness-
es. Video and audio records are better still. Even when witness-
es are certain of their testimony, there is a good chance they are 
misremembering their observations. There is also a good chance 
those observations were themselves inaccurate. My recollections 
of the anecdotes shared in this article are, I now realize, just as 
uncertain. The more we can rely on objective data, the more likely 
we are to do justice to the dispute. 

When we focus on a specific task, we tend to miss things that do 
not fit in within those models, such as a gorilla walking through a 
game of basketball. We fail to recognize our limitations because we 
wrongly assume that unusual or distinctive objects will attract our 
attention. It is the reason drivers say they did not see the pedestrian 
they hit until just before the body bounced off the windshield.11 

I can think of several occasions where witnesses have been baf-
fled at failing to have noticed a key fact, be it a fateful clause in 
a document or a dangerous spot on an X-ray. Such facts seemed 
obvious after the fact, but, being unexpected, they were missed 
as they happened. 

W e are overconfident and easily swayed by the 
confidence of others 
One reason witnesses fail to see the limitations of 

their memories and observational skills is an inflated sense of 
self. It is a well-documented human trait. Everyone thinks he 
or she is above average, at pretty much everything,12 which of 
course is statistically impossible.

In addition, we are more likely to believe individuals who 
express confidence in themselves, irrespective of their level of 
ability. Juries13 and study groups alike14 have demonstrated this 
susceptibility to assurance. Humans mistake confidence for com-
petence in an individual, until we have enough exposure to the 
person to assess his or her ability fully. 

All things being equal, the more confident a witness is in his or her 
memory, the more likely the trier of fact is to believe that witness. 
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